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Part  1405 — Fruits  and  Vegetables 

red  sour  cherries  of  the  194  5  crop 

The  fulfillment  of  requirements  for 
the  defense  of  the  United  States  has  re- 
sulted in  a  shortage  in  the  supply  of  red 
sour  cherries  for  defense,  for  private  ac- 
count, and  for  export,  and  the  following 
order  is  deemed  necessary  and  appro- 
priate in  the  public  interest  and  to  pro- 
mote the  national  defense: 

§  1405.55  Restrictions  relative  to  the 
processing  and  set-aside  of  red  sour 
cherries  of  the  1945  crop— (a)  Defini- 
tions. For  the  purpose  of  this  order  the 
following  terms  snail  have  the  following 
meanings: 

(1)  "Red  sour  cherries"  means  any 
cherries  of  the  Early  Richmond  and 
Montmorency  varieties,  or  cherries  of 
any  other  varieties  wnich  are  commonly 
known  as  "red  sour  cherries,"  produced 
in  1945  in  any  of  the  *Jj  3t<iCes  of  the  con- 
tinental United  States  or  in  the  District 
of  Columbia. 

(2)  "Commercial  processing"  means 
the  pitting,  ht.  pao*..^.  freezing  or 
otherwise  pres^  ving  or  changing  the 
character  of  rea  sour  cherries  for  com- 
mercial purposes. 

(3)  "Processor'  means  any  person 
who  engages  in  the  commercial  process- 
ing of  red  sour  cherries,  or  who  has  red 
sour  cherries  cjinmercialiy  processed  for 
his  account. 

(4)  "Hot  packed"  means  sterilized  by 
heat  in  hermetically  sealed  containers. 

(5)  "Frozen"  means  preserved  by 
freezing. 

(6)  "Net  weight,"  when  used  with  ref- 
erence to  frozen  pitted  red  sour  cherries, 
means  the  weight  of  the  red  sour  cher- 
ries plus  the  weight  of  any  added  ingredi- 
ents, but  exclusive  of  the  weight  of  the 
container. 

(7)  "Government  agency"  means  the 
Army  of  the  United  States  or  any  other 
instrumentality  or  agency  of  the  United 
States  specifically  designated  by  the  Di- 
rector to  purchase  processed  red  sour 
cherries. 

(8)  "Director"  means  the  Director  of 
Marketing  Services,  War  Food  Adminis- 
tration. 

(9)  "Person"  means  any  individual, 
partnership,  association,  business  trust 
corporation,  or  any  organized  group  of 
persons,  whether  incorporated  or  not. 

(10)  "Order  Administrator"  means  any 
person  designated  by  the  Director  to 
serve  as  Order  Administrator  pursuant 
to  the  provisions  hereof. 

(b)  Restrictions.  (1)  No  person  may 
use  red  sour  cherries  for  commercial 
processing,  except  in  the  production  of 
hot  packed  or  frozen,  pitted  red  sour 
cherries:  Provided,  That  the  total  net 
weight  of  pitted  frozen  red  sour  cherries 
frozen  by  any  processor  or  for  his  ac- 
count (i)  in  the  State  of  New  York  shall 
not  exceed  50  percent  of  the  total  net 
weight  of  pitted  red  sour  cherries  frozen 
for  his  account  in  the  State  of  New  York 
in  the  calendar  year  1944,  and  (ii)  in  all 
other  States  shall  not  exceed  25  percent 
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of  the  total  net  weight  of  pitted  red  sour 
cherries  frozen  for  his  account  in  such 
other  States  in  the  calendar  year  1944: 
Provided  further,  That  no  processor 
shall  freeze  pitted  red  sour  cherries  un- 
less they  are  packaged  in  containers 
containing  not  less  than  30  pounds,  by 
net  weight,  of  red  sour  cherries:  Provided 
further,  That  the  Director  may,  in  his 
discretion,  specifically  authorize  the  use 
of  red  sour  cherries  in  a  manner  other 
than  as  prescribed  above  in  this  para- 
graph. 

(2)  Except  as  otherwise  provided  in 
(3 )  of  this  paragraph  (b) ,  each  processor 
(including  any  successor  to  such  proc- 
essor's interest)  shall  set  aside  and  there- 
after hold  for  sale  and  delivery  to  Gov- 
ernment agency  all  hot  packed  and 
frozen,  pitted  red  sour  cherries  processed 
in  1945  for  his  account. 

(3)  If  the  Director  determines  that 
hot  packed  or  frozen,  pitted  red  sour 
cherries  are  needed  by  any  person  for 
the  manufacture  of  a  food  product  in  the 
fulfillment  of  a  contract  with,  or  order 
from,  a  Government  agency,  the  Director 
may  authorize  any  processor  having  hot 
packed  or  frozen,  pitted  red  sour  cherries 
set  aside  pursuant  to  (2)  of  this  para- 
graph (b)  to  sell  and  deliver  a  specified 
quantity  of  them  to  such  person  for  such 
manufacturing  purposes. 

(c)  Releases.  If  the  Director  deter- 
mines that  any  hot  packed  or  frozen, 
pitted  red  sour  cherries  set  aside  pursu- 
ant to  the  provisions  of  this  order  are 
not  required  or  desired  by  Government 
agency,  the  Director  shall  release  such 
processed  red  sour  cherries  from  the 
restrictions  of  this  order  by  written  no- 
tice to  that  effect  to  the  processor.  So 
far  as  is  consistent  with  the  public  in- 
terest and  the  promotion  of  the  national 
defense,  the  Director  shall  endeavor  to 
grant  such  releases  in  a  manner  which, 
in  his  opinion,  is  best  designed  to  allow 
processors  generally  the  same  propor- 
tions of  their  respective  packs  of  hot 
packed  or  frozen,  pitted  red  sour  cherries, 
as  the  case  may  be,  for  sale  to  purchasers 
other  than  Government  agency. 

(d)  Records  and  reports.  (1)  Each 
processor  shall,  within  15  days  after  the 
completion  of  his  pack,  mail  to  or  file 
with  the  Order  Administrator,  WFO  133, 
Fruit  and  Vegetable  Branch,  Office  of 
Marketing  Services,  War  Food  Adminis- 
tration, Washington  25,  D.  C,  a  report, 
on  Form  O.  M.  S.  140,  of  the  quantities 
and  container  sizes  of  hot  packed  pitted 
red  sour  cherries  which  were  packed  for 
his  account  in  1945. 

(2)  Each  processor  shall,  within  15 
days  after  the  completion  of  his  pack, 
mail  to  or  file  with  the  Order  Adminis- 
trator, WFO  133,  Fruit  and  Vegetable 
Branch,  Office  of  Marketing  .  Services, 
War  Food  Administration,  Washington 
25,  D.  C,  separate  reports  by  plants  of 
the  net  weight  of  pitted  red  sour  cher- 
ries which  were  frozen  at  such  plants  for 
his  account  in  1945. 

(3)  Each  processor  who  in  1944,  froze 
or  had  frozen  for  his  account,  pitted  red 
sour  cherries,  shall,  within  15  days  after 
the  effective  date  of  this  order,  mail  to 
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or  file  with  the  Order  Administrator, 
WFO  133,  Fruit  and  Vegetable  Branch, 
Office  of  Marketing  Services,  War  Food 
Administration,  Washington  25,  D.  C, 
separate  reports  by  plants  of  the  net 
weight  of  pitted  red  sour  cherries  which 
were  frozen  at  such  plants  for  his  ac- 
count in  1944. 

(4)  The  Director  shall  be  entitled  to 
obtain  such  information  from,  and  re- 
quire such  reports  and  the  keeping  of 
such  records  by,  any  person,  as  may  be 
necessary  or  appropriate,  in  the  Direc- 
tor's discretion,  to  the  enforcement  or 
administration  of  the  provisions  of  this 
order,  subject  to  the  approval  of  the 
Bureau  of  the  Budget  in  accordance  with 
the  Federal  Reports  Act  of  1942. 

(5)  Any  person  subject  to  this  order, 
shall  for  at  least  two  years  (or  such 
period  of  time  as  the  Director  may  desig- 
nate ) ,  maintain  an  accurate  record  of  his 
transactions  in  red  sour  cherries. 

(e)  Purchase,  inspection,  and  specifi- 
cation. The  Army  of  the  United  States 
may  purchase  hot  packed  or  frozen, 
pitted  red  sour  cherries,  set  aside  under 
the  provisions  of  this  order,  for  its  ac- 
count or  for  the  account  of  any  other 
Government  agency  whenever  it  has 
agreed  with  such  agency  to  do  so.  The 
Army  and  the  Office  of  Marketing  Serv- 
ices, respectively,  are  authorized  to  in- 
spect and  grade  processed  pitted  red  sour 
cherries.  The  Army  is  further  author- 
ized to  issue  specifications  at  any  time  in 
regard  to  processing,  packing,  container 
treatment,  can  marking,  labeling,  box- 
ing, and  strapping  of  hot  packed  or 
frozen,  pitted  red  sour  cherries. 

(f)  Audits  and  inspections.  The  Di- 
rector shall  be  entitled  to  make  such 
audit  or  inspection  of  the  books,  records 
and  other  writings,  premises,  or  stocks  of 
red  sour  cherries,  of  any  person,  and 
make  such  investigations,  as  may  be 
necessary  or  appropriate,  in  the  Direc- 
tor's discretion,  to  the  enforcement  or 
administration  of  the  previsions  of  this 
order. 

(g)  Contracts.  The  restrictions  of  this 
order  shall  be  observed  without  regard 
to  contracts  heretofore  or  hereafter  en- 
tered into,  or  any  rights  accrued  or  pay- 
ments made  thereunder. 

(h)  Petitions  for  relief  from  hardship. 
Any  person  affected  by  this  order  who 
considers  that  compliance  therewith 
would  work  an  exceptional  or  unreason- 
able hardship  on  him  may  file  a  petition 
for  relief  with  the  Order  Administrator. 
Such  petition  shall  be  addressed  to  the 
Order  Administrator,  War  Food  Order 
No.  133,  Fruit  and  Vegetable  Branch, 
Office  of  Marketing  Services,  War  Food 
Administration,  Washington  25,  D.  C. 
Petition  for  such  relief  shall  be  in  writ- 
ing and  shall  set  forth  all  pertinent  facts 
and  the  nature  of  the  relief  sought. 
The  Order  Administrator  may  take  any 
action  with  reference  to  such  petition 
which  is  consistent  with  the  authority 
delegated  to  him  by  the  Director.  If  the 
petitioner  is  dissatisfied  with  the  action 
taken  by  the  Order  Administrator  on  the 
petition,  he  shall  obtain,  by  requesting 
the  Order  Administrator  therefor,  a  re- 
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view  of  such  action  by  the  Director.  The 
Director  may,  after  said  review,  take  such 
action  as  he  deems  appropriate,  and  such 
action  shall  be  final.  The  provisions  of 
this  paragraph  (h)  shall  not  be  con- 
strued to  deprive  the  Director  of  author- 
ity to  consider  originally  any  petition 
for  relief  from  hardship  submitted  in 
accordance  herewith.  The  Director  may 
consider  any  such  petition  and  take  such 
action  with  reference  thereto  that  he 
deems  appropriate,  and  such  action  shall 
be  final. 

(i)  Violations.  Any  person  who  vio- 
lates any  provisions  of  this  order  may,  in 
accordance  with  the  applicable  pro- 
cedure, be  prohibited  from  receiving, 
making  any  deliveries  of,  or  using  the 
material  subject  to  priority  or  allocation 
control  pursuant  to  this  order.  In  addi- 
tion, any  person  who  wilfully  violates 
any  provisions  of  this  order  is  guilty  of 
a  crime  and  may  be  prosecuted  under 
any  and  all  applicable  laws.  Further, 


civil  action  may  be  instituted  to  enforce 
any  liability  or  duty  created  by,  or  to  en- 
join any  violation  of  any  provisions  of 
this  order. 

(j)  Delegation  of  authority.  The  ad- 
ministration of  this  order  and  the  powers 
vested  in  the  War  Pood  Administrator, 
insofar  as  such  power  relates  to  the  ad- 
ministration of  this  order,  are  hereby 
delegated  to  the  Director.  The  Director 
is  authorized  to  redelegate  to  any  em- 
ployee of  the  United  States  Department 
of  Agriculture  any  or  all  of  the  authority 
vested  in  him  by  this  order;  and  one  such 
employee  shall  be  designated  by  the  Di- 
rector to  serve  as  Order  Administrator, 
and  such  other  employees  as  the  Direc- 
tor may  deem  to  be  necessary  shall  be 
designated  by  the  Director  to  serve  as 
Deputy  Order  Administrators. 

(k)  Communications.  All  reports  re- 
quired to  be  filed  hereunder  and  all  com- 
munications concerning  this  order  shall. 


unless  otherwise  provided  herein,  or  utB 
less  otherwise  provided  in  instruction 
issued  by  the  Director,  be  addressed  tj 
the  Order  Administrator,  WFO  133,  FnJ 
and  Vegetable  Branch,  Office  of  Market- 
ing Services.  War  Food  Administration, 
Washington  25,  D.  C. 

(1)  Effective  date.  This  order  .all  be- 
come effective  at  12:01  a.  m..  e.  w.  tj 
June  20,  1945. 

Note:  All  reporting  and  record -keeping  re- 
quirements of  this  order  have  been  approved 
by.  and  subsequent  reporting  and  record- 
keeping requirements  will  be  subject  to  the 
approval  of.  Bureau  of  the  Budget  :n  accord- 
ance with  the  Federal  Reports  Act  of  1942.1 

(E  O  9280,  7  F.R.  10179;  E.O.  9322.  8  F.R. 
3807;  EO.  9334.  8  F.R  5423;  E.O.  9392.  8 
FR.  14783) 

Issued  this  18th  day  of  June  1945. 

Ashley  Sellers, 
Assistant  War  Food  Administrator. 


War  Food  Administration, 
Summary  to  WFO  133. 

Because  the  prospective  production  of 
red  sour  cherries  is  below  average,  the 
War  Food  Administration  today  issued 
War  Food  Order  133  requiring  a  100  per- 
cent set  aside  of  all  the  hot  packed  and 
frozen  cherries  processed  in  1945.  The 
order  becomes  effective  June  20,  1945. 

In  addition  to  requiring  processors  to 
hold  all  of  their  1945  packs  for  sale  to 
Government  agencies,  WFO  133  restricts 
the  commercial  processing  of  red  sour 


cherries  to  hot  packing  and  freezing. 
The  Order  also  limits' the  amount  a  proc- 
essor in  any  state  except  New  York  may 
freeze  to  25  percent  of  the  frozen  quan- 
tity he  processed  in  1944.  In  New  York 
a  processor  may  freeze  up  to  50  percent 
of  his  1944  frozen  quantity.  The  higher 
percentage  was  made  applicable  to  New 
York  State  in  view  of  the  restrictions  on 
the  freezing  of  New  York  cherries  in  the 
base  year  (1944)  under  War  Food  Order 
107.  The  Order  further  provides  that  no 
processor  shall  freeze  red  sour  cherries 


in  packages  of  less  than  30  pounds  net 

weight. 

Records  and  reports  are  required  to  be 
filed  with  the  Order  Administrator.  WFO 
133.  Fruit  and  Vegetable  Branch.  Office 
of  Marketing  Services.  Washington  25. 
D.  C. 

Since  the  order  provides  for  set  aside 
of  processed  red  sour  cherries.  WFO  22.8 
'Canned  and  Processed  Foods  Set-Aside) 
has  been  amended  deleting  provisions 
concerning  the  canned  pack  of  red  sour 
cherries. 
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[WFO  133.  as  Amended,  Termination] 

Part  1405 — Fruits  and  Vegetables 

red  sour  cherries  of  the  1945  crop 

War  Food  Order  No.  133,  as  amended 
(10  F.R.  7440,  10419),  is  hereby  termi- 
nated effective  as  of  12:01  a.  m.,  e.  s.  t., 
April  29,  1946,  and  all  red  sour  cherries 
which  have  been  set  aside  pursuant  to 
the  provisions  of  the  said  War  Food  Or- 
der No.  133,  as  amended,  and  not  re- 
leased heretofore,  and  which  are  not  sold 
or  contracted  to  be  sold  to  a  Government 


agency  <as  defined  in  the  said  order)  at 
the  effective  time  of  this  termination  ac- 
tion are,  at  the  effective  time  of  this  ter- 
mination action,  released  from  all  re- 
strictions of  the  said  War  Food  Order 
No.  133,  as  amended. 

With  respect  to  violations,  rights  ac- 
crued, liabilities  incurred,  or  appeals 
taken  under  the  said  War  Food  Order  No. 
133,  as  amended,  prior  to  the  effective 
time  of  this  termination  action,  all  pro- 
visions of  the  said  War  Food  Order  No. 
133,  as  amended,  in  effect  prior  to  the 
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TERMINATION 
APR.  26,  1946 

effective  time  of  this  termination  action 
shall  be  deemed  to  continue  in  full  force 
and  effect  for  the  purpose  of  sustaining 
any  proper  suit,  action,  or  other  proceed- 
ing with  regard  to  any  such  violation, 
right,  liability,  or  appeal. 

(E.O.  9280,  7  F.R.  10179;  E.O.  9577,  10 
F.R.  8087) 

Issued  this  26th  day  of  April  1946. 

[sealJ  N.  E.  Dodd, 

Acting  Secretary  of  Agriculture. 


War  Food  Administration, 

Summary  to  WFO  133,  as  Amended, 

Termination. 

The  United  States  Department  of  Ag- 
riculture today  terminated,  effective 
April  29,  War  Food  Order  133,  which  re- 
quired processors  to  set  aside  100  percent 


of  all  the  hot  packed  and  frozen  cherries 
processed  in  1945. 

The  termination  of  this  War  Food  Or- 
der means  that  all  red  sour  cherries 
which  have  been  set  aside  pursuant  to  the 
provisions  of  the  WFO  133,  and  which 
are  not  sold  or  contracted  to  be  sold  to  a 
Government  agency  at  the  effective  time 


of  this  termination,  are  released  from 
all  restrictions  of  the  Order. 

WFO  133  was  issued  in  June  1945,  to 
insure  the  fulfillment  of  red  sour  cherry 
requirements  for  Government  agencies. 
Since  these  needs  have  been  met,  the  set- 
aside  order  is  no  longer  necessary. 
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